
PRECISE TOOL & MANUFACTURING INC. 

TERMS AND CONDITIONS OF PURCHASE 

ALL TRANSACTIONS ARE GOVERNED BY PRECISE TOOL & MANUFACTURING INC.’S (“PURCHASER”) TERMS AND 

CONDITIONS OF PURCHASE. ANY PROPOSAL THAT INCLUDES DIFFERENT OR ADDITIONAL TERMS THAT VARY FROM 

PURCHASER’S TERMS AND CONDITIONS OF PURCHASE ARE HEREBY REJECTED. NOTWITHSTANDING THE FORGOING, 

ANY SUCH COUNTERPROPOSALS BY THE PARTY TO WHOM THESE TERMS AND CONDITIONS OF PURCHASE HAVE 

BEEN PROVIDED (“SELLER”) SHALL NOT OPERATE AS A REJECTION OF THESE TERMS AND CONDITIONS OF 

PURCHASE. 

1. ACCEPTANCE OF PURCHASE ORDER.   

Any of the following acts by Seller shall constitute acceptance 

of these Terms and Conditions of Purchase (these “Terms and 

Conditions”): (a) Seller’s acceptance of the purchase order 

(“PO”) to which these Terms and Conditions are attached; (b) 

initiation of any aspect of performance, or notification to 

Purchaser that Seller is commencing performance, under the PO; 

(c) shipping of any products and/or services ordered on the PO 

(the “Products”); or (d) acceptance of any form of payment 

under the PO. Purchaser hereby rejects any terms and conditions 

that purport to supplement, amend or otherwise modify these 

Terms and Conditions. 

2. PRICE; PAYMENT.   

(a)  Unless otherwise specified, the prices for the Products are in 

U.S. dollars. The prices include, and Seller shall be responsible 

for, the payment of any Federal, State and local taxes, duties, and 

tariffs imposed on the purchase and sale of the Products 

hereunder. 

(b)  Payment terms shall be net sixty (60) days from actual 

delivery of the Products and Purchaser’s receipt of a true, correct 

and complete invoice.  Unless otherwise instructed by Purchaser, 

each invoice shall include: (i) Purchaser’s PO number; (ii) 

Purchaser’s line number and description as specified on the PO; 

(iii) the price per unit and the total price; and (iv) Seller’s invoice 

number and date. 

(c)  Determination of payment due date, whether under net or 

discount terms, will be based on the latest of (i) the date Products 

are received; or (ii) the date a true, correct and complete invoice 

is received in Purchaser’s accounts payable group.  Payments are 

not scheduled based upon the date of Seller’s invoice.  Payment 

will be deemed to have been made when deposited in the mail or 

when an electronic funds transfer has been confirmed as 

initiated, whichever is earlier.  Any applicable discount period 

will be computed from the date of Purchaser’s receipt of a true, 

correct and complete invoice to the date payment is deemed 

made with respect to such invoice by Purchaser. 

(d)  If Seller, its subcontractor, or prospective subcontractor at 

any tier fails to submit true, correct and complete cost or pricing 

data, and as a result of that failure, the government or Purchaser’s 

customer reduces Purchaser’s contract, Purchaser may recover 

from Seller an amount equal to the reduction as well as any other 

costs incurred including reasonable attorney’s fees. 

(e)  Each payment made shall be subject to reduction to the extent 

of amounts which are found by Purchaser or Seller not to have 

been properly payable. Seller shall promptly notify Purchaser of 

any overpayments and remit the overpayment amount to 

Purchaser along with a description of the overpayment, including 

the circumstances of the overpayment, affected PO and delivery 

order number if applicable, and affected PO line item or subline 

item, if applicable. 

3. DELIVERY; TITLE; RISK OF LOSS.   

(a)  Shipments must be shipped as specified in the PO and Seller 

will comply with Purchaser’s routing and shipping instructions.   

(b)  If Seller ships any Products in excess of the quantities 

ordered, Purchaser may, in its sole discretion, either (i) return 

such excess quantities to Seller at Seller’s sole expense and risk 

of loss or (ii) keep such excess quantities at no additional cost or 

expense. 

(c)  Seller will deliver Products by the delivery date specified on 

the PO.  If Seller fails to deliver Products by the delivery date 

specified on the PO, Purchaser may recover from Seller all 

reasonable and substantiated costs and expenses incurred by 

Purchaser in connection with such failure. If Purchaser agrees to 

accept late delivery, Seller will, at Seller’s sole expense, make 

shipments by the most expeditious means. 

(d)  Unless otherwise specified in the PO, Seller will bear the risk 

of loss and damage to all Products until final acceptance by 

Purchaser.    

4. NONCONFORMING PRODUCTS. 

(a)  Purchaser shall have the right to reject any Products which it 

determines are defective in material or workmanship or 

otherwise not in conformity with the requirements of the PO and 

to require their correction or replacement, or to provide other 

disposition direction for the non-conforming Products.  Seller 

will, at Seller’s sole expense, remove all rejected Products or, if 

permitted or required by Purchaser, correct such Products in 

place.  Seller will not tender previously rejected Products for 

acceptance unless the former rejection or requirement of 

correction is disclosed.  If Seller fails to promptly replace, 

correct, or remove such Products, Purchaser may: (i) replace or 

correct such Products and charge the cost to Seller; (ii) make an 

equitable adjustment to the price paid for such Products; (iii) 

cancel the PO, or any portion thereof, for default; or (iv) exercise 

any other applicable rights or remedies. 

(b)  If Purchaser rejects any Products as non-conforming, and 

Seller fails to inform Purchaser in writing of the manner in which 

Seller desires that Purchaser dispose of such non-conforming 

Products within forty-eight (48) hours of notice, Purchaser may 

dispose of the non-conforming Products without liability to 

Seller.  Seller will bear all risk of loss with respect to all non-

conforming Products and will promptly pay or reimburse all 

costs incurred by Purchaser to return, store or dispose of any non-

conforming Products. 

(c)  Purchaser’s payment for any non-conforming Products will 

not constitute acceptance by Purchaser, limit or impair 

Purchaser’s right to exercise any rights or remedies, or relieve 

Seller of responsibility for the non-conforming Products.  

5. COUNTERFEIT PRODUCTS. 

(a)  Seller will not provide to Purchaser any Products that are, or 

Seller reasonably suspects, are or contain an unauthorized copy, 
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imitation, substitute or modified component which is represented 

as genuine (such Products, “Counterfeit Products”). 

(b)  If Purchaser discovers that Seller has provided a Counterfeit 

Product, Purchaser will provide notice to Seller of such 

Counterfeit Product.  If Seller discovers or reasonably suspects 

that Seller has provided a Counterfeit Product, Seller will 

provide notice to Purchaser of such Counterfeit Product. 

(c)  Promptly upon the occurrence of either of the events specified 

in subsection (b) above, Seller will, at Seller’s sole expense, 

replace such Counterfeit Product with a Product that is not a 

Counterfeit Product. 

(d)  Seller will indemnify, defend and hold Purchaser harmless 

from and against any and all losses, costs, expenses, damages, 

claims, demands and liabilities, including reasonable attorney’s 

fees (“collectively, “Claims”), arising from Seller’s provision of 

any Counterfeit Product. 

6. WARRANTY.   

(a)  Seller warrants to Purchaser that all Products provided 

hereunder: (i) conform fully with all requirements of the PO, 

including any and all specifications, drawings, and performance 

requirements; (ii) conform to approved samples, if any; (iii) are 

fit for the express use intended by Purchaser; (iv) are free form 

defects in material, workmanship and design; (v) are of good title 

and free from security interest, liens or encumbrances; (vi) the 

Products do not and will not infringe upon or misappropriate the 

Intellectual Property rights of any third party.  Seller further 

warrants to Purchaser that it will perform its obligations 

hereunder in a professional and workmanlike manner. 

(b)  The warranties set forth in this Section 6 will survive any 

inspection and/or acceptance of the Products by Purchaser and 

any termination or expiration of the PO. 

(c)  The warranties set forth in this Section 6 will run to Purchaser, 

Purchaser’s customers and any end users of the Products. 

7. CANCELLATION; SUSPENSION.   

(a)  Purchaser may at any time cancel all or any portion of the PO 

by providing written notice to Seller.  If Purchaser terminates the 

PO pursuant to this Section 7(a), Seller may, within thirty (30) 

days of receipt of such notice, provide to Purchaser evidence of 

costs incurred by Seller in connection with the PO.  Purchaser 

will reimburse for Seller for the reasonable costs claimed by 

Seller; provided, however, that in no event will any such 

reimbursement, together with any amounts paid by Purchaser 

prior to such termination, exceed the value of the PO. 

(b)  Purchaser may cancel all or any portion of the PO for default 

by providing written notice to Seller if: (i) Seller becomes 

insolvent or makes a general assignment for the benefit of 

creditors; (ii) a petition under any bankruptcy act or similar 

statute is filed by or against Seller; (iii) Seller fails to make 

delivery of the Products within the time specified in the PO; (iv) 

Seller fails to make progress under the PO so as to endanger 

performance under the PO in accordance with its terms and fails 

to remedy such condition within five (5) business days of receipt 

of notice from Purchaser of such condition; (v) Seller’s financial 

condition endangers performance under the PO in accordance 

with its terms and fails to remedy such condition within five (5) 

business days of receipt of notice from Purchaser of such 

condition; (vi) Seller undergoes a Change of Control; (vii) Seller 

is sanctioned, suspended or debarred by the government; or (viii) 

Seller violates any provision of the PO and fails to correct such 

violation within ten (10) business days of receipt of notice of 

such violation.  If Purchaser cancels the PO pursuant to this 

Section 7(b), Purchaser will not be liable to Seller for any 

amounts other than for the purchase price of any conforming 

Products received and accepted by Purchaser prior to the date of 

such termination. 

“Change of Control” means (i) the sale, transfer, distribution, 

lease, license or other disposition or assignment of all or 

substantially all of Seller’s assets or any asset material to Seller’s 

performance under the PO to any third party; (ii) (A) any 

acquisition of Seller or any of its controlling affiliates by any 

third party by any reorganization, dissolution, merger, 

consolidation, or (B) the exclusive license to Seller’s technology, 

to the extent such technology is material to Seller’s performance 

under the PO; (iii) any transfer of the PO by Seller by merger, 

consolidation, or dissolution; or (iv) the acquisition by a third 

party or parties of ownership, including beneficial ownership, or 

power to vote a controlling share of the voting stock in Seller or 

its controlling affiliates. 

(c)  Sections 4, 5, 6, 7(c), 8, 9, 10, 11, 13, 14, 15, 16 and 17 of 

these Terms and Conditions shall survive any termination or 

cancellation of the PO. 

(d)  Purchaser may direct Seller in writing to suspend all or any 

portion of the PO for a period of time not to exceed one hundred 

twenty (120) days.  Any such suspension may be extended by the 

written agreement of the parties.  Seller will promptly comply 

with the terms of any such suspension and take all reasonable 

measures to mitigate the costs allocable to the suspended portion 

of the PO.  Seller will promptly commence work on the 

suspended portion of the PO upon receipt of written notice from 

Purchaser. 

8. COMPLIANCE WITH LAW. 

Each party will comply with all applicable laws, rules, 

regulations and ordinances. Without limiting the foregoing: (a) 

Seller will procure all licenses/permits necessary for Seller’s 

performance of the PO; (b) Seller will comply with the 

requirements of the Foreign Corrupt Practices Act (15 U.S.C. §§ 

78dd-1, et. seq.), as amended, regardless of whether Seller is 

subject to the jurisdiction of the United States, and all other anti-

corruption or anti-bribery laws to which Seller is subject; and (c) 

if the PO requires access to classified information, Seller will, at 

its sole expense, obtain all required authorizations from the 

applicable governmental authorities. 

9. TRADE CONTROL. 

(a)  Without limiting the obligations set forth in Section 8, Seller, 

at its sole expense, will comply with all laws, rules and 

regulations of the United States and other countries related to 

exports and imports including obtaining all required 

authorizations from the applicable governmental authorities.  

Seller will provide to Purchaser all applicable trade control 

classification information for the Products. Seller will 

immediately notify Purchaser if Seller’s export privileges are 

denied, suspended or revoked in whole or in part. 

(b)  Seller agrees to bear sole responsibility for all regulatory 

record keeping associated with the use of licenses and license 

exceptions/exemptions. Without limiting the foregoing, Seller 

agrees that it will not transfer any export-controlled item, data, 

or services, including transfer to foreign persons employed by or 

associated with, or under contract to Seller or Seller’s lower-tier 

suppliers, without the authority of an export license, agreement, 
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or applicable exemption or exception.  Seller agrees to share its 

applicable export control documentation with Purchaser upon 

request.  Seller agrees to notify Purchaser if any Product is 

restricted by export control laws or regulations.   

10. INTELLECTUAL PROPERTY RIGHTS.   

(a) Definitions. (i) “Intellectual Property” means inventions, 

discoveries and improvements, know-how, works of authorship, 

technical data, drawings, specifications, process information, 

reports and documented information and computer software.  (ii) 

“Background Intellectual Property” means all Intellectual 

Property created, conceived or developed by either party without 

access to any Intellectual Property or Confidential Information 

of the other party either prior to the PO or other than in the 

performance of the PO.  (iii) “Foreground Intellectual 

Property” means all Intellectual Property created, conceived or 

developed by either party in the performance of the PO or 

resulting from access to any Intellectual Property or Confidential 

Information of the other party. (iv) “Joint Intellectual 

Property” means Intellectual Property jointly created, 

conceived or developed by the parties in the performance of the 

PO. 

(b)  Each party will retain all right, title and interest in and to their 

respective Background Intellectual Property, subject to any 

licenses that may be granted in the PO.  Purchaser hereby grants 

to Seller a fully paid-up, non-exclusive license to use Purchaser’s 

Background Intellectual Property, Foreground Intellectual 

Property, and Joint Intellectual Property solely for the purposes 

of designing, manufacturing, selling or otherwise providing the 

Products under the PO.  Seller hereby grants to Purchaser a 

worldwide non-exclusive, royalty free license to use Seller’s 

Background Intellectual Property to the extent necessary for 

Purchaser to use the Products and to complete its obligations 

under any contracts between Purchaser and Purchaser’s 

customer(s).   

(c)  Purchaser will be the sole and exclusive owner of all 

Foreground Intellectual Property and Joint Intellectual Property 

and Purchaser will retain any and all rights to file any patent 

applications or other registrations thereon.  Seller hereby agrees 

to grant and grants to Purchaser any and all license rights in 

Seller’s Background Intellectual Property required for Purchaser 

to use the Foreground Intellectual Property and Joint Intellectual 

Property. Seller hereby irrevocably assigns, transfers, and 

conveys to Purchaser all right, title and interest in and to all 

Seller Foreground Intellectual Property and Joint Intellectual 

Property. 

11. CONFIDENTIALITY. 

(a)  “Confidential Information” means any information 

disclosed by one party to the other party, whether transmitted in 

oral, written or graphical form or obtained by observation or 

otherwise during plant or facility visits, including, without 

limitation, all engineering, statistical, technical, process, method 

or commercial data, information or know-how, including, 

without limitation, that relating to research, development, 

manufacturing, customer lists, trade secrets, Intellectual 

Property, drawings, models, prototypes or samples and all 

information regarding pricing, business plans, product lines, 

methods of business operation and the general business 

operations and financial information, together with any analyses, 

compilations, studies or other documents or records prepared by 

a party or any of its employees or representatives pertaining to 

such information. Notwithstanding the foregoing, Confidential 

Information shall not include any information that: (i) was 

previously known to the receiving party, as can be documented 

by contemporary written evidence, free of any obligation to keep 

confidential and free of any restriction on use or disclosure; (ii) 

is or becomes generally known to the public other than as a result 

of a breach of any obligation of confidentiality by the receiving 

party; (iii) is or becomes available to the receiving party on a 

nonconfidential basis from a source other than the disclosing 

party, provided that such source is not bound by any contractual, 

legal or fiduciary obligations prohibiting the disclosure or 

transfer of the Confidential Information; or (iv) is independently 

developed by the receiving party without use of or reference to 

the Confidential Information of the other party, as documented 

by contemporary written evidence. 

(b)  With respect to Confidential Information, the receiving party 

will: (i) use the Confidential Information solely for performance 

of its obligations under the PO and reproduce the Confidential 

Information only to the extent necessary for such purposes; (ii) 

disclose the Confidential Information to its responsible 

employees or representatives, but only to the extent necessary to 

carry out the purpose of the disclosure pursuant to the PO; (iii) 

hold the Confidential Information in confidence, restrict 

disclosure of the Confidential Information solely to those 

employees or representatives with a need to know the 

Confidential Information and not disclose, transfer or offer to 

disclose or transfer any Confidential Information to any other 

person or entity without the prior written consent of the 

disclosing party; and (iv) advise its employees or representatives 

receiving Confidential Information of their obligations with 

respect to the Confidential Information and exercise a degree of 

care not less than the care used by the disclosing party to protect 

its Confidential Information, but in no event less than a 

reasonable degree of care. 

(c)  Confidential Information shall be deemed the property of the 

disclosing party and the receiving party will return or destroy, in 

the discretion of the disclosing party, all Confidential 

Information received in tangible form immediately upon request; 

provided, however, that the receiving party shall not be required 

to return or destroy any Confidential Information stored on 

backup media created and subject to destruction in the ordinary 

course.  Any Confidential Information not so returned or 

destroyed will remain subject to the confidentiality obligations 

set forth herein for as long as such Confidential Information is 

retained.   

(d)  If the receiving party is compelled by lawful process to 

disclose any Confidential Information, such party will provide 

the other party with prompt written notice of any such demand 

so that the disclosing party may seek a protective order or other 

appropriate remedy or waive compliance with the provisions of 

these Terms and Conditions.  If, failing the entry of a protective 

order or other appropriate remedy or the receipt of a waiver 

hereunder, the receiving party is, in the opinion of its legal 

counsel, legally required to disclose the Confidential 

Information, such party may disclose that portion of the 

Confidential Information which its legal counsel advises that it 

is legally required to disclose and will use its best efforts to 

obtain assurance that confidential treatment will be accorded to 

that portion of the Confidential Information which is being 

disclosed.  In no event will the receiving party oppose action by 

the disclosing party to obtain a protective order or other 
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appropriate remedy or reliable assurance that confidential 

treatment will be accorded to the Confidential Information. 

(e)  Each party hereby acknowledges and agrees that in the event 

it breaches the covenants contemplated by this Section 11, the 

non-breaching party will suffer irreparable harm for which it will 

have no adequate remedy at law and that such party may seek 

equitable relief, including restraining orders and injunctions, 

without having to show damages or post bond.  The non-

breaching party’s right to seek and obtain equitable relief does 

not prevent or limit it from seeking other lawful and/or equitable 

relief against the breaching party for a breach of the covenants 

contemplated by this Section 11. 

12. INSURANCE. 

Seller will purchase and maintain, and will cause its 

subcontractors to maintain, general liability to include premises 

operations, products-completed operations, contractual liability, 

independent contractors, personal and advertising injury, 

property damage, workers’ compensation and employers’ 

liability, umbrella (excess liability), professional errors and 

omissions insurance, automobile liability (personal injury and 

property damage) insurance and aviation liability as are 

maintained in their normal and ordinary course of business.  

When applicable Seller will maintain insurance coverage for the 

Personal Property of Others with limits of an amount equal to the 

replacement cost value of said property. Without limiting the 

foregoing, Seller will maintain insurance in at least the minimum 

amounts stated herein: (i) Commercial General Liability 

(“GCL”) insurance, with limits of at least $1,000,000 each 

occurrence for bodily injury and property damage and 

$2,000,000 annual aggregate; and (ii) Workers’ Compensation 

Statutory for the jurisdiction where the work is to be performed, 

including Employers’ Liability, $1,000,000 each 

person/accident, Auto liability with limits of at least $1,000,000 

each accident for all owned, hired and non-owned vehicles, 

Umbrella Liability with limits of at least $5,000,000 per 

occurrence, Professional Liability (E&O) with limits of at least 

$1,000,000 per claim, Aviation Liability with limits of at least 

$1,000,000.  Seller and Seller’s subcontractors shall furnish, 

prior to the start of work or at such other time as Purchaser 

requires, certificates or adequate proof of the foregoing 

insurance.  Such insurances will be maintained with insurers that 

have an AM Best rating of no less than A- VII or equivalent. The 

policies shall be endorsed to provide thirty (30) days written 

notice of cancellation to Purchaser.  Seller agrees that Seller, 

Seller’s insurer(s) and anyone claiming by, though, under or on 

Seller's behalf shall have no claim, right of action or right of 

subrogation against Purchaser and Purchaser’s customer(s) 

based on any loss or liability insured against under the foregoing 

insurance. Seller agrees that Owner is a named additional 

insured for all coverages and requirements contained herein 

except Workers’ Compensation, Employer’s Liability, and 

Professional Liability.  The term “Seller”, as used in this 

agreement, shall include Subcontractors of every tier. The 

foregoing insurance obligations shall not be construed as 

limiting Seller’s liability hereunder. 

13. INDEMNIFICATION. 

(a)  Seller will, at its expense, indemnify, defend and hold 

Purchaser harmless from and against any and all Claims arising 

from or in connection with, Seller’s negligence, willful 

misconduct, breach of the terms of the PO, breach of any other 

executed agreement or document between Purchaser and Seller, 

and/or any breach of these Terms and Conditions by Seller 

and/or its contractor(s) or subcontractor(s). The indemnified 

party may participate in the defense or negotiations to protect its 

interests. Seller will not enter into any settlement or compromise 

without Purchaser’s prior written consent, which will not be 

unreasonably withheld. Seller’s indemnification includes inter-

party claims. 

(b)  In addition to the foregoing, Seller will, at its expense, 

indemnify, defend and hold Purchaser harmless from and against 

any and all Claims arising from or in connection with any alleged 

or actual infringement or misappropriation of the Intellectual 

Property rights of any third party. The indemnified party may 

participate in the defense or negotiations to protect its interests. 

Seller will not enter into any settlement or compromise without 

Purchaser’s prior written consent, which will not be 

unreasonably withheld. Seller’s indemnification includes inter-

party claims. Should Purchaser’s use, or use by its distributors, 

subcontractors or customers, of any Products be enjoined, be 

threatened by injunction, or be the subject of any legal 

proceeding, Seller shall, at its sole expense, either: (i) substitute 

fully equivalent non-infringing Products; (ii) modify the 

Products so that they no longer infringe but remain fully 

equivalent in functionality; (iii) obtain for Purchaser, its 

distributors, subcontractors or customers the right to continue 

using the Products; or, (iv) if none of the foregoing is possible, 

refund all amounts paid for the infringing Products. 

14. ORDER OF PRECEDENCE. 

If there is an irreconcilable conflict among the provisions of the 

PO and its exhibits, schedules, and other attachments, the 

following order of precedence applies: (a) any government 

provisions and clauses (e.g., FAR, DFARS or other agency 

supplements) included or incorporated by reference; (b) any 

document executed by both parties after execution of the PO that 

is expressly intended to amend or supersede the terms of the PO; 

(c) the face of the PO and any supplemental terms attachments 

included or incorporated by reference; (d) these Terms and 

Conditions; and (e) other documents agreed to in writing by the 

parties.  

15. GOVERNING LAW; VENUE. 

These Terms and Conditions and the transactions contemplated 

hereby shall be governed by and construed in accordance with 

the laws of the State of New York without reference to the 

conflicts of law principles thereof.  The United Nations 

Convention on Contracts for the International Sale of Goods 

shall not apply to this contract. 

Any legal suit, action or proceeding arising out of or relating to 

these Terms and Conditions shall be instituted in the United 

States District Court for the Western District of New York or the 

Supreme Court of the State of New York, County of Monroe, 

and each party irrevocably submits to the exclusive personal 

jurisdiction of such courts in any such suit, action or proceeding. 

16. FORCE MAJEURE. 

Neither party will be liable to the other party for any failure or 

delay in fulfilling or performing any term of these Terms and 

Conditions when and to the extent such failure or delay is caused 

by or results from acts or circumstances beyond the reasonable 

control of such party including, without limitation, acts of God, 

flood, fire, earthquake, explosion, governmental actions, war, 

invasion or hostilities (whether war is declared or not), terrorist 

threats or acts, riot, or other civil unrest, national emergency, 
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revolution, insurrection, epidemic, pandemic, lockouts, strikes or 

other labor disputes (whether or not relating to either party's 

workforce), or restraints or delays affecting carriers or inability 

or delay in obtaining supplies of adequate or suitable materials, 

materials or telecommunication breakdown or power outage. 

The affected party will promptly inform the other party of any 

such event and take commercially reasonable efforts to avoid or 

minimize delay to the maximum extent possible. 

 Notwithstanding the foregoing, if such delays extend for more 

than thirty (30) days or threatens Purchaser’s commitments to 

Purchaser’s customer(s), Purchaser may terminate such part of 

the PO remaining to be performed without liability to Purchaser. 

17. GENERAL.   

(a)  Seller may not assign or delegate the PO without the prior 

written consent of Purchaser, and any assignment or delegation 

of this agreement by Seller without such consent shall be void. 

No assignment or delegation relieves Seller of any of its 

obligations hereunder. Any valid or attempted delegation of 

responsibility by Seller to any third-party, contractor, 

subcontractor etc., shall not relieve Seller of its primary and full 

responsibility to Purchaser hereunder.  

(b)  The PO, together with these Terms and Conditions and the 

exhibits, schedules, and other attachments, are the sole and 

exclusive statement of the parties’ understanding and agreement 

with respect to the transactions contemplated hereby, 

notwithstanding any other terms that might be contained in any 

acknowledgement or other document received from Seller or 

submitted to Purchaser. 

(c)  If any term or provision of these Terms and Conditions is 

invalid, illegal or unenforceable in any jurisdiction, such 

invalidity, illegality or unenforceability shall not affect any other 

term or provision of these Terms and Conditions or invalidate or 

render unenforceable such term or provision in any other 

jurisdiction. 

(d)  No waiver by Purchaser of any of the provisions of these 

Terms and Conditions is effective unless explicitly set forth in 

writing and signed by Purchaser. No failure to exercise, or delay 

in exercising, any right, remedy, power or privilege arising from 

these Terms and Conditions operates, or may be construed, as a 

waiver thereof. No single or partial exercise of any right, remedy, 

power or privilege hereunder precludes any other or further 

exercise thereof or the exercise of any other right, remedy, power 

or privilege. 

(e)  The relationship between the parties is that of independent 

contractors. Nothing contained in these Terms and Conditions 

shall be construed as creating any agency, partnership, joint 

venture or other form of joint enterprise, employment or 

fiduciary relationship between the parties and neither party shall 

have authority to contract for or bind the other party in any 

manner whatsoever. 

(f)  Paragraph headings are for convenience only and shall not be 

used in interpreting or construing these Terms and Conditions. 

(g)  No change to or modification of the PO will be binding unless 

in writing, specifically identifying that it amends the PO, and is 

signed or approved electronically by both parties. 

 

18. GOVERNMENT CLAUSES.   

In addition to the Terms and Conditions, for POs placed in 

support of and charged to a U.S. Government prime contract or 

higher-tier subcontract, the following provisions and clauses set 

forth in the Federal Acquisition Regulation (FAR) or the Defense 

Federal Acquisition Regulation Supplement (DFARS) will 

apply, as identified in Attachment 1, which is incorporated by 

reference and available on Purchaser’s website at the following 

link: https://shorturl.at/rsJ28 .  The version of each FAR and 

DFARS provision or clause shall be the version in effect as of 

the date of the prime contract.  Such FAR and DFARS provisions 

and clauses are incorporated herein, unless made inapplicable by 

a corresponding note in this Attachment 1, with the same force 

and effect as if given in full text.  In all clauses listed herein, 

terms shall be revised to suitably identify the party to establish 

Seller’s obligations to Purchaser and to the Government, and to 

enable Purchaser to meet its obligations under its contract.  

Without limiting the foregoing, and except where further 

clarified or modified below, the term “Government” and 

equivalent phrases shall mean Purchaser, the term “Contracting 

Officer” shall mean Purchaser’s representative, the term 

“Contractor” or “Offeror” shall mean Seller, the term 

“Subcontractor” shall mean Seller’s subcontractor under the 

PO, and the term “Contract” shall mean the PO.  For the 

avoidance of doubt, the words “Government” and 

“Contracting Officer” do not change: (1) when a right, act, 

authorization or obligation can be granted or performed only by 

the Government or the prime contract Contracting Officer or 

duly authorized representative; and (2) when title to property is 

to be transferred directly to the Government.  Nothing in the PO 

grants Seller a direct right of action against the Government or 

any of Purchaser’s customers.  If any of the following FAR or 

DFARS clauses do not apply to this PO, such clauses are 

considered to be self-deleting.  Seller shall incorporate into each 

lower-tier contract issued in support of the PO all applicable 

FAR and DFARS clauses in accordance with the flow down 

requirements specified in such clauses.
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